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DIGEST:

1. Prohibited auc@ion technique 4jd not occur
because procurement was effected by delivery
order issued against GSA supply contract and
was not negotiated. In any event, neither pro-
tester's price nor other inforration was revealed
to competitor, '

2. Procuring agency is not contractually bound by
Oral advice to protester that it was ‘low bidder,
Bipnding contract'did not crise because. written
delivery order was not issued as required by
protester's GSA, contract, and-'actions by procur-
ing agency indicate no intent-to make an award
until resoldtion of another prectest on procurxe-
ment. :

.

3. Where documents submitted by protester to procur-
ing officdials ilid not indicate that there had
been a priceireduction forr an item on Federal
Supply Schedule; it'was reasonable:to evaluate
prices and award contract on basis of most current
price schedile; available and on the basis of price
quotations submitted by protester nfter effective

date of reductions in its supply sthedule prices.

Md;orala, Inc. pfotests the issuance of a’delivery
order, to RCA by McQuire Air Force Base, New Jersey.

The délivery order c¢overed maintenance of non-tactical

intrabase radio equipment and;it was ‘issued under RCA's
Federal Supply Service Contract. Essentially, Mottvola
contends that its prices for the, work 'were lower and
‘he Air Force therefore is obtaining these services

¢t a higher price than i{s otherwise available.

J, Contractor maintepance of non-tactical radio eguig-
méht is a recurring requirement for which RCA 'previously
had been the successful contracvor. Motorola requested
and was prcvided.a copy of.the purchase cregnest reflect-
ing the Government's nceds. By letter cf October 25,
1977, Motorola subwmitted prices for the Government's
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requizements utilizing the: prices on its G5A contract
and using Motorola equipment prices. on comparable non-
Motorola equipment. The Air Force deemed it essential
that the contractor provide a 12-hour maximum emergency
response time. Although RCA's schedule price includes
such response time, Motorola's GSA contract provided
onlv ‘a 24-hour response Lime ané fulrther stated that
"premium services for services be o“d those hours *

* * gpecified shall he negotiated wlth the Contractor
on an open market basis outside thoﬂﬁcope of the con~
tract." Therefore the Air Force reqguested Motorola to
submit & price for such services. By mailgiam of De cem-
ber 7, 1377, Motorola indicated its willingness tolpro-
vide 12-hour responsa time at no additional charge to
the Government.

- Price evaluation of RCA based on a 24-hour day,
7-day week coverage for base and repeater stations
resulted in the determination that Motorola‘'s price
was low. In eavrly January,.Motorola was orally in-
formed it had offered the lowest.price and would be
awarded the ‘contract. On January 24, 1978, a meet:ing
was held with Motorola representatives andé Air Force
personn2l to discuss con*ractor changeover.

~ 'RCA was notified that uhe Air Force contemplated
issuing a delivery crdei to'Motcrola for maintenance
services for 1978. O January 26, RCA filed a protest
with thn Air Force. - buring a meecing with RUA repre-
sentatxver, it became ‘apparent that the Alr Force had
erroneously evaluated RCA's prices on the basis of
service’ covering a 24~ hour day, 7- days per week. As
noted above, the Air Foroe 8 requxrement was for 12-
hour emergency respoase txme rathér than foj; continuous
(24- hour) maintenartce service. This discovery had
.no effection Motoreola's priges since Motorola offered
only one' price for etther résponse time. However, RCA's
total price for an 8-hour day, 5-day per week type ser-
vice, 1nclud1ng a l2-hour’ emergency response time during
those periods, was lower than: its price for continuous
coverage, Tlhe Air Force then detérmined that RA's
price waes lower than that of Motorola.

Motorola. contends that the Air Force engaged in
prohibited auction techniques. Apparently, Motorola
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believes that its prices or other. information were dis-
closed to RCA, even though the Alr Force had informed
Motorola that it was the apparent low bidd=r. Fur-
thermore, Motorola argues that the Air Force attempted

'to negotiate changes in its GSA contract.

.An auction technique usually arises when there has
been an improper disclosure of an offeror's identity
and/or the contents of a competing proposal during an
on-going negotiated procurement. Bunker Ramo Corpora-
tion, 56 Comp. Gen. 712 (1977): 77-1 CPD 427. For
example, informing an. offeror that its pr.ce is not
low in relation to another offeror coqstitutes a pro-
hibited auction techhique. Defense Acqi;iition Regula-
tion (DAR) §°3-805.3(c) (1976 ed.). Initially,lwe
point out thatrin this case the Air Force dill not
procure by negotiation.;‘k delivery order -for setrvices
on the GSA Federal Supply,Schedule was issiiad to RCA
on the basis that its schedule prices for the work were
lowest, DAR §§ 5~105, 5-106 (1976 ed.). 1In any event,
Motorola's prices were not disclosed to RCA; the Air
Force states thit there was no communication with RCA
until approximately Januar)\24. The Air Force states
that it did not negotiate with RCa or Motorola. Rather,
its inquiry rcgarding emergency 12 nour response time
was hecessitated by the terms of Motorola's GSA con-
tract, which as noted above, states "* * * Premium
services * * * ghall be neyotiated * * * outside
the scope of ‘the cortract." Since the Air Force
required a 12-hour emergency response time, the Air
Force made the necessary inquiry with Motorola as
contemplated py its schedule contract.

l

Citing our decision in Robert Pp.. Maiec, Inc..
55 Comp. Gen., 833 (1976), 76-1 CPD 1.7, Motorola
staies that the Air Force's oral advice tc Motorola

.that its pt'ices were low and that it would be awarded

the contract constituted a binding commitment by the
Government. We disagree,

'« AS a general riile, the intention of the parties
determines whether a coiitract arises before a contem-
plated writing is executed. Robert P. Maier, Inc.,
supra. citing Warrior ConstruCLOLsL Inc. v. Intcrna-
tional Union of Operating Enqincers i.ocal 926, 383
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F. 24 700, 708 (5th Cir, 1967); Corbin, Contracts §

30 (1963); Williston on Contracts, 3rd ed. § 28A.
Furtheimore, in determining whether a hinding commit-
ment exists without a writing, we will focus on whether
the actions of the Governmént would lead a reasonable
bidder to believe that such actions were intended for
it to act upon without obtaining a written confirma-
tion that it vas the intended contractor. See Trataros
Painting and Construction Corp., 56 Comp. Gen. 271

Although Motorola was verbally not;f;ed in early

January that its prices were lcow and a meeting was

held on January 24 with Air Force personnel to discuss
contractor changeover, Motorola recognized by mailgram
to the Air Force dated Januaryt30, 1978, that "we

have not yet been awarded an order." On January 26,
the Air Force posed further qliestions to Motorola vre-
garding these services and notified it that a decision
on the lesuance of, a written order and a possible
start date was belng held in abeyance pending disposi-
tion of RCA's protest. Moreover, in Robert P, Maier,
Inc., supra, our decision relied in part on a solicita-
tion provsision which :pecifically authorized oral
acceptance of an offer. Here Motorola's GSA contract
atates that "Any Delivery Order * * * igsiied under
this Contratt shail be issued by the Government in
wniting * % " No delivery order was issued by the
Air Force. Based on these facts we cannoct: conclvde
that the Air Force:intended Motorola to commence ‘the
desired service prior to receipt of a written delivery
ordor. On the contrary, the Air Force's reguest of
Janhary 26 for answers to, its questions, its notice

to Motorola of’ RCA'S protest and its refusal to issue
a written dellverx order, indicated that the Air Force
contemplated withholding an award until it could resolve

‘RCA's’ protest and”other questions it had. The Janu- '

ary 24 meetxng w1th Motorcla was preparatory to a
conttact award and euch actions were discontinued when
RCA subnitted 1ts orotest and the Air Force discovered
its error in evaluatlng RCA's prices. S8See Trataros
Painting and Construction Corp., supra.

Motorcla also contemls that the Air Force improp-
erly extended RCA's GSA contract which expired Septem-
ber 30, 1977. However, it appears that RCA continued

- ———
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to perform pursuant to its new GSA contract, effective
October 1, 1977, to September 3C, 1978.

! 1tlly, Motorola asserts that, in fact, its prices

for mai..tenance services are lower Lthan RCA's., More
specifically, liotorola states that the Air Force fajled
to take into acrpunt a reduction in its schedule price
for its model "MUCOM 30" radio series,

In this connection, the Air Force's requirements
included maintenance for radios designated by Model

Nos. D33CMT and X33CMT. Intovaluating Motorola's prices,

the Ailr Force used Motorola's price schedule of Novem-
ber 1, 1977, which provided'

"MOCOM 35/30/10 Series 6.00
MOCOM 70 Series 7.00

All Other Mobile Unit
Series 8.50

Industrial Dispatcher _
Series 7.90"
l !
As noted above, Motoisla had submittii prices for the
Alr Force's requirements. .For all of 'the items desig~
nated by Model Nos. D33CMT and x33CMT, Motorola's let-

ter indicated a price of $7.90. 051ng this information,

the Air Force evaluated Motorola‘s prices And deter-
mined that RCA offered the lowest monthly price for
its maintenance requirements.

In a lettér of December 12,; 1977, to the 'udge
Advocate at McGuire, MoLorola advised that "there has
been an _amendment to our: contract maintenance in that
“all Motorola models of MQCOM 30/35/70 Mobile radios
are at $6.00 each per month rather}than the $7.90 each
per nmonth we quoted, seeming to affect 53 radios in
your system." Motorola asserts that this letter alert-
ed tlie Air Force to the price rediction. for its "MOCOM
30? radio scries. However, the Air Porce reports .
that this letter was never received by the contracting
of ficer and the contracting officer was not aware of
the letter at the time of prxce evaluations. Apparent-
ly, this price rediction was transmitted to GSA by

L4
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letter of October 10; it was received by ééh on Octo-~-
ber 21, and approved on October 26. However, as will
be discussec’ infra, we believe that the Air Force

did not have sufficient notice of the prica’ reductiun,
and, therefore, evaluated both RCA's and Motorola'ls
prices on the basis of the information before it.

-Where the contracting agency has actual knowledge
Prior to the issuance of a purchase order or before
award of a price reduction which has been offered by
letter to GSA, ithe price reduction must be considered
hy the agency. B-166819, July 23, 1969: B-148889,
August 8, 1962. Although Motorola states that its
representative informed the contracting officer of the
Price red:ction, the Air Force unequivocally states
that it was not aware of the price reduction referenced
in Motorola's December 12 letter. There is no other
evidence in the record which shows that procuring
ofticials were awar:> of this price reduction.

. We believe that the Air Force acted reasonably

in evaluating Motorola's prices using the November 1
price schedule and 'dotorola's October 25 letter. The
October,25 letter priced all of the.items in question
at $7,90 ‘which corresponded to the price listed for
"Industrial Dispatchers" on Motorola's price schedile.
The December 12 lettet, in any event, providgd»noj‘
more information on line item pricing than wasiawﬁilﬂ
able at the time'of price evaluation, since it 4ig

not reference the October 25 letter and the line items
tr be changed. 1In fact as the Air Force/reports "thern
appears to be some confusion since in the 12 December
1977 letker it is stated '* * * az11 Motorola models

of MOCOM/30/35/70 Mobile Radios are at $6.00 * * t!
whereas the November 1977 GSA schedule change lists
'MOCOM 70' series at $7.00." (The record shows that
Mctorola. erroneously used the 30/35/70 designation
which should have been 30/35/10, a radio sericés which
is clearly indicated on the Novamber schedule.) There-
fore, even if the contracting of'ficer had received

the December letter, we cannot é%y that the documents
on hand would have alerted the Air Force to a price
reduction for the items now in dispute. Although
Motorola now states that the description "CMT" refers
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to its "MQCOM 30" series, the Air Force was not aware
of this fact at the time of price evaluation, and,
therefore, utilized the $7.90 price submitted by Moto-
rola for all of the items. We ayree with the Air
Force when it states:

" "When radios were not 3pecifically
identified in the Motorola price

list, the best judgment and previous
experience of the contracting Qfficer
and the technical rﬂpresentatives of
the requiring activities were used.
Any failure to properly identify radio
names to model numbers for pricing out
the requirement was not due to usipg
out of date pricing ¥ * * but rather
was the result of not being properly
informed by Motorola."

Moreover, Motoro“anadvises that its October 25
letter contained an srroner:s price. for the disputed
items. The $7.90 price quoted by Motorola for these
items is,:in fact, the correct price for "lndustrial
Dispatchers." However, we were informnd that not
only was the Motorola representative who submitted
this letter unaware of the October price reduction
for "MOCOM. 30" radios but that-he also erroneously
priced these itoms as "Industrial D;spatchers." As
noted above, it is now notorola s contention that these
,items are "MOCQS 35" radios. Because .the $7.90 price
for all of the dlspuhed items appearedras tne price
for "Inductrial stpatchers“ in the November price
schedule, and because -the Air Force was not aware
of the, ‘fact that its requirements in this regard cor-
respondad to the "MOCOM 30" sexies, the Air Force
was unaware of any error in pricing.

Normally, it is the bidder's responsibility
tc, submit correct prices. Anabblic, Inc., B-190342,
January 26, 1978, 78- 1 CPD 69. The Air Force was -
not aware that Motorola had made a mistake in sub-
mitting a price for these items und we believe lotorola
shhonld bear the consequences of its error.
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We note ‘that McQuire Air Force Base intends to
formally advertise for its 1979 requirements for non-
tactical rudio maintenance. Ve believe that this
course of actlon will avoid the problems .and confusion
whic" accorpanied the award of .the instant delivery
order, and ensure that full and free competition is .
achieved.

The protest is denied.
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